BAIL OPPOSING STRATEGY
	What is the purpose of Bail?
Mahomed A J (as he then was) stated the following in Acheson 1991(2) SA 805 (Nm):
“An accused person cannot be kept in detention pending his trial as a form of anticipatory punishment.  The presumption of the law is that he is innocent until his guilt has been established in Court.  The Court will therefore ordinarily grant bail to an accused person unless this is likely to prejudice the ends of justice.”




	Law Principles with regard to Bail?
Section 60(1)(a) of the Criminal Procedure Act, No. 51 of 1977 (“CPA”), stipulates that:  “An accused who is in custody in respect of an offence shall, subject to the provisions of section 50 (6), be entitled to be released on bail at any stage preceding his or her conviction in respect of such offence, if the court is satisfied that the interests of justice so permit.”

The Constitution of the Republic of South Africa, 1996, provides that everyone who is arrested for allegedly committing an offence has the right “to be released from detention if the interests of justice permit, subject to reasonable conditions.”  (Section 35(1)(f))
Both trail-related and extraneous factors are considered when considering the “interest of justice” criteria.  (Block 2011 (1) SACR 622 (NCK))




	AN ARRESTED PERSON IS NOT ENTITLED TO BE BROUGHT TO COURT OUTSIDE ORDINARY COURT HOURS [before 9:00 and after 16:00 on a court day] 

(CPA: section 50(6)(b))



	First Court Appearance 
Court is obliged to inform accused of:

· The reason for further detention (CPA: section 50(6)(a)(i)(aa)); and
· The right to apply for bail (CPA: section 50(6)(a)(i)(bb)).




	Prosecutor may request 7 day postponement (CPA: section 50(6)(d)(i)-(v)):
· Insufficient information or evidence to consider bail
· Referred to DPP for written confirmation i.t.o CPA: section 60(11A)
· State to procure material evidence that may be lost, OR to perform functions in terms of CPA: section 37
· Necessary in interest of justice




	Evidence in bail proceedings: Either viva voce or by means of affidavit (hearsay evidence is admissible)

The nature of the “onus” in a bail application is “on a balance of probabilities”
Bail proceedings are not criminal proceedings but rather judicial proceedings (Van Heerden 1994(2) SACR 469 (W))




	NO ACCESS TO POLICE DOCKET (CPA: section 60(14)):
An accused is not entitled to have access to the police docket for the purposes of the bail proceedings, which also includes any information, record or document held by the police investigating officer, unless the prosecutor otherwise directs.

Section 60(14) is constitutionally sound. (Dlamini; Dladla; Joubert; Schietekat 1999(2) SACR 51 (CC))




	Accused is compelled to disclose:
· previous convictions
· charges pending and if released on bail on such charges  

(CPA: section 60(11B)(a))
ACCUSED MUST FURNISH THIS INFORMATION IN ALL BAIL APPLICATIONS 
It is an offence if accused refuses or furnishes false information (CPA: section 60(11B)(d))





	DUTIES / RESPONSIBILITIES OF SAPS, NPA & JUDICIAL OFFICIAL:
CARMICHELLE V MINISTER OF SAFETY AND SECURITY 2002(1) SACR 79 (CC)
The SAPS has a duty to bring to the attention of the prosecutor any known factors relevant to the exercise by the magistrate of his discretion to admit an accused to bail.

The Prosecuting Authority has a duty to place before the court any information relevant to the exercise of the discretion with regard to the grant or refusal of bail and, if granted, any appropriate conditions attaching thereto.

The presiding judicial officer has an inquisitorial duty when considering a bail application.





	BASIC INFORMATION OF ACCUSED REQUIRED FOR BAIL APPLICATION:

Fixed address?
Fixed employment?
Fixed property?   

Married/Children?
Previous arrests /convictions (SAPS69)?
Section 60(4)-(9)

Court entitled to order evidence be presented

Lack of information Court postpone (CPA: section 60(2)(a)) 



	CPA: section 60(4): “THE INTERESTS OF JUSTICE DO NOT PERMIT THE RELEASE FROM DETENTION OF AN ACCUSED WHERE ONE OR MORE OF THE FOLLOWING GROUNDS ARE ESTABLISHED”:



	(a) 
Where there is the likelihood that the accused, if he or she were released on bail, will endanger the safety of the public or any particular person or will commit a Schedule 1 offence.
Factors to consider (subsection 5): 

(a)
the degree of violence towards others implicit in the charge against the accused (Rudolph 2010 (1) SACR 262 (SCA):  The release of an accused from detention is prohibited if the evidence showed that the accused has a propensity to violence.);

(b)
any threat of violence which the accused may have made to any person;

(c)
any resentment the accused is alleged to harbour against any person;

(d)
any disposition to violence on the part of the accused, as is evident from his or her past conduct;

(e)
any disposition of the accused to commit offences referred to in Schedule l, as is evident from his or her past conduct;

( f )
the prevalence of a particular type of offence;

(g)
any evidence that the accused previously committed an offence referred to in Schedule l while released on bail; or

(h)
any other factor which in the opinion of the court should be taken into account.



	(b) 
Where there is the likelihood that the accused, if he or she were released on bail, will attempt to evade his or her trial:
Factors to consider (subsection 6) (Acheson 1991 (2) SA 805 (Nm): 
(a)
the emotional, family, community or occupational ties of the accused to the place at which he or she is to be tried (Branco 2002 (1) SACR 531 (W):  Bail was refused as the charge was serious and carrying a possible sentence of 25 years' imprisonment, and that the accused was a foreign national creating a risk of fleeing. On appeal the court held that the magistrate had misdirected himself by not having regard to the appellant's family and business ties to South Africa. The Court accordingly ordered that the accused be released on bail with certain conditions.);
(b)
the assets held by the accused and where such assets are situated;

(c)
the means, and travel documents held by the accused, which may enable him or her to leave the country;

(d)
the extent, if any, to which the accused can afford to forfeit the amount of bail   which may be set;

(e)
the question whether the extradition of the accused could readily be effected should he or she flee across the borders of the Republic in an attempt to evade his or her trial;

( f )
the nature and the gravity of the charge on which the accused is to be tried;

(g)
the strength of the case against the accused and the incentive that he or she may in consequence have to attempt to evade his or her trial;

(h)
the nature and gravity of the punishment which is likely to be imposed should the accused be convicted of the charges against him or her;

(i)
the binding effect and enforceability of bail conditions which may be imposed and the ease with which such conditions could be breached; or 

( j)
any other factor which in the opinion of the court should be taken into account.



	(c) 
Where there is the likelihood that the accused, if he or she were released on bail, will attempt to influence or intimidate witnesses or to conceal or destroy evidence :
Factors to consider (subsection 7) (Acheson 1991 (2) SA 805 (Nm): 

(a)
the fact that the accused is familiar with the identity of witnesses and with the evidence which they may bring against him or her;

(b)
whether the witnesses have already made statements and agreed to testify;

(c)
whether the investigation against the accused has already been completed;

(d)
the relationship of the accused with the various witnesses and the extent to which they could be influenced or intimidated;

(e)
how effective and enforceable bail conditions prohibiting communication between the accused and witnesses are likely to be;

( f )
whether the accused has access to evidentiary material which is to be presented at his or her trial;

(g)
the ease with which evidentiary material could be concealed or destroyed; or 

(h)
any other factor which in the opinion of the court should be taken into account.




	(d) 
Where there is the likelihood that the accused, if he or she were released on bail, will undermine or jeopardise the objectives or the proper functioning of the criminal justice system, including the bail system:

Factors to consider (subsection 8): 

(a)
the fact that the accused, knowing it to be false, supplied false information at the time of his or her arrest or during the bail proceedings;

(b)
whether the accused is in custody on another charge or whether the accused is on parole;

(c)
any previous failure on the part of the accused to comply with bail conditions or any indication that he or she will not comply with any bail conditions; or

(d)
any other factor which in the opinion of the court should be taken into account.




	(e) 
Where in exceptional circumstances there is the likelihood that the release of the accused will disturb the public order or undermine the public peace or security (Miselo 2002 (1) SACR 649 (C):  Section 60(4)(e) only comes into play 'in exceptional circumstances' and even if find that exceptional circumstances do exist, the court must still weigh the question raised in s 60(4)(e) against the considerations enumerated in section 60(9) of the Act.):

Factors to consider (subsection 8A): 

(a)
whether the nature of the offence or the circumstances under which the offence was committed is likely to induce a sense of shock or outrage in the community where the offence was committed;

(b)
whether the shock or outrage of the community might lead to public disorder if the accused is released;

(c)
whether the safety of the accused might be jeopardized by his or her release;

(d)
whether the sense of peace and security among members of the public will be undermined or jeopardized by the release of the accused;

(e)
whether the release of the accused will undermine or jeopardize the public confidence in the criminal justice system; or 

( f )
any other factor which in the opinion of the court should be taken into account.



	Ali 2011 (1) SACR 34 (ECP):

Factors to be taken into account in a bail application include personal circumstances e.g.: the fact that the accused's business is suffering and dependants are in straitened circumstances.  The court held that the magistrate was not erring in finding that the accused's personal circumstances were outweighed by the possibility that he might evade trial or tamper with evidence.





SCHEDULE 5 & 6 BAIL APPLICATIONS
	CPA: Section 50(6)(c): Schedule 6:
DPP (or authorised Public Prosecutor) MAY in writing direct that a specific bail application must be dealt with in the regional court, IF deems to be expedient / necessary for the administration of justice.

CPA: Section 50(6)(d):

Court MAY postpone bail proceedings for a period not exceeding 7 days at a time, IF the Prosecutor confirms that the matter has been referred to the DPP for written confirmation that he/she intends to charge the accused with a schedule 5 or 6 offence.  [CPA: Section 60(11A)(a):
 DPP may at any time before the accused pleads, confirms in writing that he / she intends to charge the accused with a schedule 5 or 6 offence.]




	Schedule 6


The court shall order that the accused be detained in custody until he or she is dealt with in accordance with the law, unless the accused, having been given a reasonable opportunity to do so, adduces evidence which satisfies the court that exceptional circumstances exist which in the interests of justice permit his or her release [sect 60(11)(a)]


	CPA: Section 60(11):

Notwithstanding any provision of the Criminal Procedure Act, 1977, if an accused is CHARGED with an offence referred to in:



	Schedule 5, but not in Schedule 6
The court shall order that the accused be detained in custody until he or she is dealt with in accordance with the law, unless the accused, having been given a reasonable opportunity to do so, adduces evidence which satisfies the court that the interests of justice permit his or her release [sect 60(11)(b)



	AFTER CONVICTION of a schedule 5 and / or 6 offence the court should consider whether bail should be extended and apply the following (CPA: Section 58):



	Schedule 5, but not in Schedule 6
The court shall order that the accused be detained in custody until he or she is dealt with in accordance with the law, unless the accused, having been given a reasonable opportunity to do so, adduces evidence which satisfies the court that the interests of justice permit his or her release [sect 60(11)(b)


	Schedule 6


The court shall order that the accused be detained in custody until he or she is dealt with in accordance with the law, unless the accused, having been given a reasonable opportunity to do so, adduces evidence which satisfies the court that exceptional circumstances exist which in the interests of justice permit his or her release [sect 60(11)(a)]



	THE COURT SHOULD ALSO TAKE INTO ACCOUNT THAT THE ACCUSED HAD BEEN CONVICTED OF A SCHEDULE 5 AND / OR 6 OFFENCE, AS WELL AS THE LIKELY SENTENCE THAT MAY BE IMPOSED.


S SEQ CHAPTER \h \r 1chedule 5

(Sections 58 and 60(11) and (11A) and Schedule 6)
Murder.

Attempted murder involving the infliction of grievous bodily harm.

Rape or compelled rape as contemplated in section 3 or 4 of the Criminal Law (Sexual Offences and Related Matters) Amendment Act, 2007, respectively, in circumstances other than those referred to in Schedule 6.

Any trafficking related offence by a commercial carrier as contemplated in section 71 (6) of the Criminal Law (Sexual Offences and Related Matters) Amendment Act, 2007.

Any offence referred to in section 13 ( f ) of the Drugs and Drug Trafficking Act, 1992 (Act No. 140 of 1992), if it is alleged that—

(a)
the value of the dependence-producing substance in question is more than R50 000,00; or

(b)
the value of the dependence-producing substance in question is more than R10 000,00 and that the offence was committed by a person, group of persons, syndicate or any enterprise acting in the execution or furtherance of a common purpose or conspiracy; or

(c)
the offence was committed by any law enforcement officer.

Any offence relating to the dealing in or smuggling of ammunition, firearms, explosives or armament, or the possession of an automatic or semi-automatic firearm, explosives or armament.

Any offence in contravention of section 36 of the Arms and Ammunition Act, 1969 (Act No. 75 of 1969), on account of being in possession of more than 1 000 rounds of ammunition intended for firing in an arm contemplated in section 39 (2) (a) (i) of that Act.

Any offence relating to exchange control, extortion, fraud, forgery, uttering, theft, or any offence referred to in Part 1 to 4, or section 17, 20 or 21 (in so far as it relates to the aforementioned offences) of Chapter 2 of the Prevention and Combatting of Corrupt Activities Act, 2004—

(a)
involving amounts of more than R500 000,00; or

(b)
involving amounts of more than R100 000,00, if it is alleged that the offence was committed by a person, group of persons, syndicate or any enterprise acting in the execution or furtherance of a common purpose or conspiracy; or

(c)
if it is alleged that the offence was committed by any law enforcement officer—

(i)
involving amounts of more than R10 000,00; or

(ii)
as a member of a group of persons, syndicate or any enterprise acting in the execution or furtherance of a common purpose or conspiracy.

Sexual assault, compelled sexual assault or compelled self-sexual assault as contemplated in section 5, 6 or 7 of the Criminal Law (Sexual Offences and Related Matters) Amendment Act, 2007, respectively on a child under the age of 16 years.

An offence referred to in Schedule 1—

(a)
and the accused has previously been convicted of an offence referred to in Schedule 1; or

(b)
which was allegedly committed whilst he or she was released on bail in respect of an offence referred to in Schedule 1.

The offences referred to in section 4 (2) or (3), 13 or 14 (in so far as it relates to the aforementioned sections) of the Protection of Constitutional Democracy against Terrorist and Related Activities Act, 2004.

Schedule 6
(Section 50(6), 58 and 60(11) and (11A))
 SEQ CHAPTER \h \r 1
Murder, when—

(a)
it was planned or premeditated;

(b)
the victim was—

(i)
a law enforcement officer performing his or her functions as such, whether on duty or not, or a law enforcement officer who was killed by virtue of his or her holding such a position; or

(ii)
a person who has given or was likely to give material evidence with reference to any offence referred to in Schedule 1;

(c)
the death of the victim was caused by the accused in committing or attempting to commit or after having committed or having attempted to commit one of the following offences:

(i)
Rape or compelled rape as contemplated in section 3 or 4 of the Criminal Law (Sexual Offences and Related Matters) Amendment Act, 2007, respectively; or

(ii)
robbery with aggravating circumstances; or

(d)
the offence was committed by a person, group of persons or syndicate acting in the execution or furtherance of a common purpose or conspiracy.

Rape or compelled rape as contemplated in section 3 or 4 of the Criminal Law (Sexual Offences and Related Matters) Amendment Act, 2007, respectively—

(a)
when committed—

(i)
in circumstances where the victim was raped more than once, whether by the accused or by any co-perpetrator or accomplice;

(ii)
by more than one person, where such persons acted in the execution or furtherance of a common purpose or conspiracy;

(iii)
by a person who is charged with having committed two or more offences of rape; or

(iv)
by a person, knowing that he has the acquired immune deficiency syndrome or the human immunodeficiency virus;

(b)
where the victim—

(i)
is a person under the age of 16 years;

(ii)
is a physically disabled person who, due to his or her physical disability, is rendered particularly vulnerable; or

(iii)
is a person who is mentally disabled as contemplated in section 1 of the Criminal Law (Sexual Offences and Related Matters) Amendment Act, 2007;

(c)
involving the infliction of grievous bodily harm.

Trafficking in persons for sexual purposes by a person as contemplated in section 71 (1) or (2) of the Criminal Law (Sexual Offences and Related Matters) Amendment Act, 2007.

Robbery, involving—

(a)
the use by the accused or any co-perpetrators or participants of a firearm;

(b)
the infliction of grievous bodily harm by the accused or any of the co-perpetrators or participants; or

(c)
the taking of a motor vehicle.

An offence referred to in Schedule 5—

(a)
and the accused has previously been convicted of an offence referred to in Schedule 5 or this Schedule; or

(b)
which was allegedly committed whilst he or she was released on bail in respect of an offence referred to in Schedule 5 or this Schedule.

The offences referred to in section 2, 3 (2) (a), 4 (1), 5, 6, 7, 8, 9, 10 or 14 (in so far as it relates to the aforementioned sections) of the Protection of Constitutional Democracy against Terrorist and Related Activities Act, 2004, section 2 (1) and (2) of the Civil Aviation Offences Act, 1972 (Act No. 10 of 1972), section 26 (1) ( j) of the Non-Proliferation of Weapons of Mass Destruction Act, 1993 (Act No. 87 of 1993) and section 56 (1) (h) of the Nuclear Energy Act, 1999 (Act No. 46 of 1999).
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INTEREST OF JUSTICE vs RIGHTS OF ACCUSED: CPA: section 60(9): 


In considering the question in subsection (4) the court shall decide the matter by weighing the interests of


justice against the right of the accused to his or her personal freedom and in particular the prejudice he or


she is likely to suffer if he or she were to be detained in custody, taking into account, where applicable,


the following factors, namely:





(a) 	the period for which the accused has already been in custody since his or her arrest;





(b) 	the probable period of detention until the disposal or conclusion of the trial if the accused is not released on bail;





(c) 	the reason for any delay in the disposal or conclusion of the trial and any fault on the part of the accused with regard to such delay;





(d) 	any financial loss which the accused may suffer owing to his or her detention;





(e)	any impediment to the preparation of the accused(s defence or any delay in obtaining legal representation which may be brought about by the detention of the accused;





(f) 	the state of health of the accused; or





(g) 	any other factor which in the opinion of the court should be taken into account.
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